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There are significant challenges in managing matters that involve family violence in a court 
environment. As Coker (2001) states the underlying assumption that it is the justice system, 
and in particular the criminal justice system, which offers the best chance of increasing a 
woman’s safety may itself be flawed. Continuous changes to the criminal justice system in an 
effort to improve prosecutions and conviction rates may overstate the efficacy of the system’s 

ability to stop the violence, whilst simultaneously understating the importance of other 
resources. Prosecution and conviction will not guarantee that the violence will stop, but the 
belief that the justice system should be the main pillar of a government’s response to family 

violence has become the cultural norm in Australia and other western jurisdictions (Coker 
2001). Family and Domestic Violence (FDV) often goes beyond the traditional categories of 
crime and harm, FDV is interrelated with all aspects of a victim’s life and it is this complexity

that impacts on the ability of the courts, and the wider justice system, to be the sole solution 
to the problem.   

Goodmark (2012) notes that “the law is not and cannot be a one size fits all solution” and the 
ability of victims to use the legal system is dependent on a number of contextual variables, 
including race, class, sexual orientation, immigration status, disability, geographical location 
and previous experience with the law. Willis (2011) suggests that up to 90 percent of violence 
against Aboriginal women is not disclosed or reported to the police. Further, for many 
Aboriginal women (and other marginalised women), involvement with the criminal justice 
system may not be empowering as their history of interacting with the system, (as offenders, 
previous victims, and family members of other offenders and victims), significantly influences 
how they respond to the system and, importantly, how the system responds to them.   

The experience of many of these marginalised victims does not lead to trust in the system.  As 
stated by Willis (2011), for “Indigenous victims the impacts of a post-colonisation history that 
has engendered, for many Indigenous Australians, a deep distrust of mainstream authorities 
and justice systems that in the past have operated as agents of oppression rather than as 
agents of justice”. Reporting to the police on issues of FDV can, and does, in many cases 
result in the arrest of the victim on unrelated matters, and this can subsequently impact on the 
willingness of a victim, or friends and relatives of the victim, to make future reports.  

In the role as Commissioner of Victims of Crime I constantly hear stories from victims (of family 
violence and other personal crime) that the system did not make them feel validated, that they 
did not feel empowered by participating in the system, and that the system was unsupportive. 
In these discussions individual police officers, prosecutors and judges could all be singled out 
as being “great, supportive, involved, and caring.” However, a single individual, although 
mitigating the effects, may not be able to ameliorate them. Justice is not able to be 
individualised or contextualised to suit the specifics of a relationship, and the victim must 
therefore be generalised in terms of both legislation and process.   

The criminal justice system primarily operates in a top down, linear fashion that does not, or 
cannot, reflect the webs of connections which exist in the lives of victims and defendants. The 
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potential of the justice system to improve the overall life of many women, and regional and 
remote women in particular, may be realised by recognising that individuals who are appearing 
as victims in family violence matters also have a myriad of other legal matters to manage 
during this process – these matters can include:  

 Family court;
 Child protection;
 Tenancy issues;
 Change of name;
 Criminal injuries compensation;
 Acquiring a birth certificate;
 Acquiring a driver’s licence;

 Fine repayment;
 Drug and alcohol treatment issues; and
 Their own criminal offending

Requiring individuals to deal with each process independently of each other does not empower 
the individual and often results in frustration, delay and further victimisation. One of the major 
comments that we hear is “and where do I go for that”. Any recommendations relating to the 

operation of the Magistrates Court need to acknowledge this complexity and the holistic needs 
of victims.  

Family violence courts, specific listings and effective support services can, and have assisted 
in reducing the trauma experienced by victims and witnesses in family violence matters. It can 
be argued that through these initiatives the law is working to reduce the level of ongoing 
victimisation that may occur in a court situation (Mazzerolle et al 2018).  For states such as 
Western Australia to meet the needs of family violence victims, there is a requirement to deliver 
specialist services in regional and remote locations, as well as metropolitan areas, but the 
capacity to achieve this goal is always going to be limited by available financial and physical 
resources.   

There is a view that the principles of restorative justice conflict with traditional theories 
underpinning domestic violence interventions; that the coercion and control behaviours which 
underpin a FDV relationship will impact on the ability for both parties to be equal in a program 
(Johnson and Robertson, 2016).  The general resistance to implementing restorative justice 
programs for FDV matters is evident in the 2014 Council of Europe’s prohibition on the use of 

mandatory alternative conflict resolution, including mediation. However, supporters of 
therapeutic and restorative responses to family violence suggest that the focus on healing and 
communication inherent in these programs provide greater potential for challenging 
dysfunctional relationships, empowering victims, and healing families when compared to 
traditional criminal justice system responses. 
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As long as the choice to participate remains with the victim, and the victim is provided with 
appropriate supports, then options which involve a restorative justice approach could be 
implemented and investigated.  

Non Adversarial Models  

Australian Capital Territory – Mediation Model 

The Australian Capital Territory (ACT) Magistrates Court have introduced legislation which 
specifically mandates referral of matters to mediation/conferences in protection order 
proceedings involving family violence. They have reported that up to 95% of matters are 
settled by such mediation. The purpose of the conference is to reduce and limit the 
re-victimisation experienced by the applicant during ordinary court hearings and standard 
mediations. 

Discussions with the ACT Commissioner for Victims of Crime, Ms Heidi Yates, indicated that 
this restorative justice model has been effective in reducing the impact of legal proceedings 
on both applicants and respondents. She says that there has not been any compromise on 
safety (both parties are in separate rooms) and the decision to proceed is always the victims. 

Although there is no evaluation of the ACT model it does appear to offer some significant 
benefits: 

 It reduces the re-victimisation of the applicant;

 It allows both parties to agree to the conditions of the order, thus increasing the
likelihood of compliance;

 It allows for the consideration of orders in full knowledge of other court matters
(importantly family court orders);

 Both parties are in a better situation to understand the order and the ramifications for
breaching the order; and

 The model may have significant relevance for Aboriginal families where there is a
strong preference for safety initiatives which recognise the need to include families
within the decision making process.

Martu Family Violence Program 

The Martu Family Violence Program was developed by the community as an initiative to 
overcome the disadvantages that Aboriginal people face in the court system.  A significant 
number of breaches of violence restraining orders, protective bail orders and police orders 
were found to be related to the perpetrator not understanding the conditions of an order or the 
consequence of a breach. The victims also did not understand the conditions, which 
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compounded the problems the community was experiencing and resulted in higher rates of 
violence and custodial sentences.  

In response to this issue the Martu designed three cards — red, yellow and blue. The blue 
card is a police order and shows two figures fighting with a diagonal line through the drawing. 
In big letters on the card are the words “you two stop it!” and then, in Martu, “jurrangkupula”. 

On the back is the order for the parties to separate for three days. The yellow card is a violence 
restraining order and depicts the figures of a man and a woman standing apart with a double-
edged arrow between them. The words “stay apart” are written in English and Martu. On the 

back of the card, police will fill in the space next to “start date” and “end date”. The red card

will be for protective bail orders. 

I have spoken to Martu men and women, local police and the Magistrate in regards to the card 
system and it was clear during these conversations that this community led initiative was 
demonstrating positive outcomes. This initiative is a clear example of how working with 
Aboriginal Communities can lead to better outcomes for both victims and perpetrators.  

Ways to improve the efficiency and effectiveness of the Magistrates Court of Western 

Australia’s management of matters involving family and domestic violence.  

Case Management and Information sharing 

Improvements in information sharing and access to a case management system at the court, 
would provide ongoing support for the victim and enable courts to better manage family 
violence matters in an integrated manner. As previously mentioned many people who are 
appearing as victims in family violence matters also have a myriad of other legal matters to 
manage during this process. The failure to acknowledge all these matters can mean victims 
are continuously required to return to different courts and provide the same information. 

The Council of Attorneys-General, Family Violence Working Group has identified the need to 
improve information sharing between family law, child protection and family violence systems. 
In addition, the Australian Law Reform Commission (ALRC) in its 2019 report ‘Family Law for

the Future – An Inquiry into the Family Law System’ made the following recommendation:  

The Australian Government should work with state and territory governments to develop and 

implement a national information sharing framework to guide the sharing of information about 

the safety, welfare, and wellbeing of families and children between the family law, family 

violence, and child protection systems. The framework should include:  

o the legal framework for sharing information;

o relevant federal, state, and territory court documents;

o child protection records;
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o police records;

o experts’ reports; and

o other relevant information.

Improvements in information sharing protocols and case management are important when the 
victim is also a defendant in a criminal matter, as it would assist in ensuring that the impact of 
FDV is acknowledged as a possible mitigating factor in offending and that this information is 
provided to the court.   

Information sharing without case management may not fully assist victims. A case 
management process allows victims coming into court for any family violence matter to have 
the appropriate support and ensure that all of their matters are dealt with effectively. Mazerolle 
et al (2018) suggest that although case management is likely to improve victim participation 
in the criminal justice system it must be able to be tailored to suit the needs of the victim.   

Training and Accreditation 

There is a need to develop an accreditation process for all justice staff engaged in FDV 
matters. Individuals in the legal system who work with family violence victims and survivors 
should have an understanding of:  

 The nature and dynamics of family violence, including the various types of abuse, the
impact of ongoing behaviours of coercion and control and the ways in which it can
occur;

 The impacts of family violence on adults and children, in particular the long term
impacts of trauma and how this is reflected in behaviour; and

 The particular experiences of Aboriginal and Torres Strait Islander communities;

Tailored and consistent training is needed in order to improve the responses to family violence 
victims/survivors, their children and perpetrators across the system. This training should be 
aligned to an accreditation process.  

An accreditation process which allows for the identification of individuals working in the legal 
system who hold specific knowledge of family violence would assist victims to make choices 
regarding legal representation, as well as psychological and emotional supports.  

Currently victims are not able to determine if their legal representative or psychologist has any 
knowledge of the dynamics of family violence. This office has received a number of complaints 
from victims where a lack of knowledge on family violence is felt to have impacted on the 
outcome of their case. 
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The need for legal practitioners to have specific knowledge of the dynamics of FDV has been 
identified by both the Western Australian Law Reform Commission and the Council of 
Attorneys-Generals. The improvement of the family violence competencies of legal 
practitioners in Australia, particularly those working in the family law, family violence and child 
protection systems is a current project and this office is participating in a wider project to 
identify the competencies required and the ways in which improvements can be achieved.  

Proposed Family Violence Reforms 

The Law Reform Commission of Western Australia’s ‘Enhancing Family and Domestic

Violence Laws: Final Report’ (2014) was the foundation of the Restraining Orders and Related

Legislation Amendment (Family Violence) Act 2016. This act introduced the Family Violence 
Restraining Order and is currently subject to a statutory review.

The Family Violence Legislation Reform Bill 2019 is currently under development and aims to 
address a number of the outstanding recommendations from the Law Reform Commission 
report as well as introducing other beneficial reforms. This office would be happy to provide a 
briefing to the Committee on the proposed Bill once it is has been introduced to Parliament. 
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